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What happens if | can’t make
my own decisions anymore?

There are two ways a person is legally able to make decisions for another adult:
1.The adult has prepared an Enduring Power of Attorney; or
2.A guardian/administrator is appointed by the Queensland Civil and Administrative
Tribunal (QCAT).

An Enduring Power of Attorney:
e Can only be prepared if you have capacity;
¢ Allows you to appoint someone to make financial and personal/health decisions;
¢ Allows you to impose terms on the decisions being made; and
e Comes into effect the moment you lose capacity (or earlier, depending on the terms
of the attorney).

QCAT proceedings:
e Can only appoint a substitute decision maker if the adult does not have capacity;
e Appoints an administrator (financial) and/or guardian (personal/health);
e Are drawn out and long and the substitute decision maker can only act at the end of it
all; and
¢ Give you no choice as to who is appointed and can be contested.

What is capacity?

The definition of “capacity”: for a person, for a matter, the person is capable of
understanding the nature and effect of decisions about a matter, freely and voluntarily
making decisions about a matter; and communicating the decisions in some way.
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The presumption of capacity: every adult is presumed to have capacity to make all
decisions about all matters that affect them, unless and until proven otherwise. The
presumption is not affected by disability, mental illness or age — everyone is presumed to
have it, even when it might be obvious they don’t. It is the responsibility of the person
seeking to challenge the adult's capacity to prove that they lack capacity, not the
responsibility of the adult to prove they have capacity.

Capacity is time and decision specific — capacity is assessed at the time a decision is to
be made and according to the decision being made. Capacity can fluctuate and can vary
according to the type of decision being made (eg. simple vs complex decisions). The
ability to make decisions is being assessed, not the decision itself. Poor decision making
does not always indicate a lack of capacity. Respect the right to make bad decisions.

Appointing a Decision Maker

Three ways to appoint a decision maker for an adult:

1. Where an adult has capacity — via Enduring Power of Attorney — regulated by the

Powers of Attorney Act 1998 (“POAA”)

2. Where an adult lacks capacity:
a. via appointment as Guardian/Administrator by the Queensland Civil and
Administrative Tribunal — regulated by the Guardianship and Administration Act
2000 (“"GAA");

3. automatically via a Statutory Health Attorney (for health matters only)

Enduring Powers of Attorney

What are they?
e Documents that allows an adult with capacity to appoint one or more persons to
make financial and/or personal decisions on their behalf.
o Regulated by the Powers of Attorney Act 1998.

When would you use one?
o Generally prepared as part of an estate plan, to deal with the possibility of losing
capacity, either suddenly or gradually or to appoint a decision maker now.
e Cannot create one if adult lacks capacity.
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When do they come into effect?
e For financial decisions — the power of an attorney can commence immediately, at a
specified point in time, or upon loss of capacity;
e For personal decisions — only upon loss of capacity.

Who can be appointed as an Attorney?
e Must be an “eligible attorney” (defined in s29 POAA):
over 18 years of age with capacity;
Not a paid carer for the adult within the last 3 years (someone who receive payment
for providing care other than a carer payment);
Not a health provider for the adult (doctor, medical professional);
For financial matters — is not bankrupt

How are Attorneys appointed?
e 1 or more attorneys can be appointed successively, jointly, severally, other as
specified, but no more than 4 can act jointly.
e Where no method of appointment is specified they are presumed to act jointly (s78
POAA).

What types of decisions can Attorney make for an adult?
¢ “Financial Matter” — Schedule 2, Section 1, includes:

e paying maintenance and accommodation expenses for the principal and the
principal’s dependants,

e paying the principal’s debts and receiving and recovering money payable to the
principal;

e carrying on a trade or business of the principal and performing contracts
entered into by the principal;

e paying rates, taxes, insurance premiums or other outgoings for the principal’s
property, discharging a mortgage and insuring the property;

e investing for the principal in authorised investments;

e undertaking a real estate transaction for the principal,

o a legal matter relating to the principal’s financial or property matters;

e withdrawing money from, or depositing money into, the principal’s account with
a financial institution.

e “Personal Matter” — Schedule 2, Section 2 — includes:

o where and with whom the principal lives;
o with whom the principal lives;
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e services provided to the principal;

o whether the principal works and, if so, the kind and place of work and the
employer;

e what education or training the principal undertakes;

e day-to-day issues, including, for example, diet and dress;

e health care of the principal;

e alegal matter not relating to the principal’s financial or property matters;

e Who may have access visits to, or other contact with, the principal,

e advocacy relating to the care and welfare of the principal;

e health care or treatment of, or a service or a procedure for, the principal—

e to diagnose, maintain, or treat the principal’'s physical or mental
condition; and
e carried out by, or under the direction or supervision of, a health provider

e Includes withholding or withdrawal of life-sustaining measures.
e Does not include:

e Special Personal Matter. Schedule 2, Section 3 (eg. making a Will,
voting, marriage)

e Special Health Matter. Schedule 2, Section 6,7 (eg. sterilisation,
abortion, electroconvulsive therapy)

What are the duties of an Attorney?

e To follow the General Principles —chapter 1A, s6C, POAA to preserve the adult’s
human rights, empower them to make decisions where they can, maintain their
supportive relationships;

e To follow the Health Care Principles;

e To avoid transactions where there is a conflict between the attorney’s duties to the
adult and their duties to a relative or other attorney);

e To act honestly and with reasonable diligence to protect the adult’s interests;

e To consult other named attorneys to ensure there is no breakdown in communication;

e To keep their property separate from adult’s property;

e To keep records and invest wisely;

o Not give away or donate the adult’s property, except for seasonal gifts;

e May maintain the adult's dependents
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How does an Enduring Power of Attorney end?
e Death - the adult or attorney dies

Revocation of the document by the adult (provided they have capacity):

e In the approved form; or
e Preparation of a later enduring document which is inconsistent with the first

e The attorney becomes in capacitated themselves

e The attorney becomes bankrupt (for financial matters)

e Marriage of adult — revokes to the extent it grants power to someone else (also
applies to civil relationships)

e Divorce of adult and attorney — revokes to the extent it grants power to the former
spouse (also applies to civil relationships)

e Resignation by attorney:

e By notice in writing to adult, if the adult has capacity; or
o With leave of the Court, if the adult lacks capacity.
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