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What is a Testamentary
Discretionary Trust?

What are trusts?

A trust explains a legal relationship, where one person (a ‘trustee’) holds assets on
behalf of one or more people (‘beneficiaries’). A ‘testamentary trust means a trust
created under a Will. The Will contains the trust ‘deed’ and the trust isn’t ‘settled’ until
after you die. There are many types of testamentary trusts, including:

o Fixed Trusts- the direct gift of an asset to a beneficiary, perhaps contingent on age;

e Testamentary Discretionary Trusts - where a trustee has the discretion to determine
how much and to whom income and capital is distributed;

e Protective trusts — for vulnerable beneficiaries who need to interact with social
services, including Special Disability Trusts.
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They are an alternative to beneficiaries of an estate receiving assets directly, in their own
personal name. Instead, beneficiaries can receive their inheritance into one of these
trusts and control that inheritance without owning it beneficially or directly.

Testamentary trusts allow income to be split between beneficiaries and taxed at marginal
rates. For minors, income is taxed at adult rates instead of penalty rates. Additionally,
assets can pass from the deceased to the trustee and from the trustee out to a
beneficiary without triggering a capital gains tax event.

Testamentary trusts can protect assets from a Trustee in bankruptcy, protects assets for
vulnerable beneficiaries, allow intergenerational wealth transfer and protect assets from
property settlement proceedings and divorce.

What don’t they do?

e Deal with assets that don’t form part of your ‘estate’

¢ Prevent a claim against your estate for further and better provision

o Constitute ‘adequate provision’ in a family provision claim (particularly for vulnerable
beneficiaries)

e Provide any advantages where the estate is too small

e Don't provide the intended advantages if they are not structured exactly right (eg.
matrimonial breakdown and property settlement)

MITCHELLSOL.COM.AU | +61 7 3373 3633 Page 2 of 2



